7.    Homeatake  exhibited  good   faith   in  abating  the  contested  citation
or  order.

8.     Horoestake's  history of  previous violations will  be  reflected by
MSHA's   computer  print-out   of  past  violations  subject  to  review  and
concurrence  by  counsel   for Homestake,

9.    USWA and Homestake  stipulated   to  the  identity of  the miners,
hourly  wage   rates,   and  work assignments   relative  to  the  103(k)   order   issued
on June   21,   1979  as   set   forth   in Appendix  "A"   attached hereto   and   in-
corporated  herein,

SUMMARY OF THE  EVIDENCE

Homos take   if)   a   large  gold mine   located   in Lead,   South Dakota,   the
deepest   level being 8000  feet  underground.     The mine has   three  distinct
ventilation   systems   including  three  air   intake   and   two  exhaust   shafts.     The
Ross   and  Votes   shafts,   located  approximately one-half mile  apart   and
descending   parallel   from  the   surface  collar   to   the 4550  foot   level   are   the
two main  access,   hoisting,   and ventilation shafts.

At   the   start   of  n working  shift   and  preparatory  to  going  underground,
miners  walk  to   and   assemble   in  the  "ramp" which   is   an  area  constructed   of
concrete   and   steel   located  approximately 20  feet below the  surface  collar.

The   first   working   level   located   100   feet  below the   surface  collar  of
the  Hoss   and  Yates   shafts   is  a haulage-way called  a  tramway.     Ore   is
hoisted  up  the   shafts   and  dumped   in crushers  and bins   located   in  the
tramway   to  be   later  hauled   along  the   tramway  to   the mill.     The   tramway   runs
partly   underground   and  partly  above  ground with   a portion  covered by  a
snowshed   for   protection   from  the  weather.     The   tramway  is  open   at  both   ends
to   the   atmosphere   and   is  not  dependent  upon  the  ventilation  systems   served
by   the Yates   and  Ross   shafts.     Doors   are   installed  at   the  entrances   to   the
shafts   to   prevent   intake  of  air   from the  ventilation  system  to  enter   the
tramway  or   air   from   the   tramway   to  enter   the  shaft.     The   tramway  runs
approximately  300 yards  underground  at   the   100  foot   level   from  the  Ross
shaft   to   the   first   open  portal  or  open  surface  area  and  connects  with   the
tramway   from     the Yates   shaft   and   continues  on  to  the mill  which  is   located
above   ground.

On June   21,   1979,   at   6:00  a.m., miners  being  lowered   in   the  Ross   shaft
to  commerce  working   the  day  shift   reported  the  smell  of wood   smoke   from  the
2000   foot   to   the  4500  foot   level.     Sam Grover,   acting  safety  director   for
Homcstake,   was   notified  of  the  smoke  and  called Earl Phelps  of  the   safety
department   at   approximately 6:10  a.m.   to  go  underground   to   investigate.
Phelps   rode   the man-cage  down  the  Ross   shaft  checking   for  "bad   air"  with  a
Drager   tester.     Phelps  testified   that   CO  (carbon monoxide)  was   not   detected
in   the   shaft   until  he  reached   the  2150   foot   level  where he  got  out   of  the
man-cage   and  conducted   several   tests.     A level  of  CO at   the  2150  foot   level

1833mistakenly asserts  that   the judge held  that   the  standard
